DEPARTMENT OF THE TREASURY

INTERNAL REVENUE SERVICE 2 0 0 9 5 1 03 9

-WASHIMGTON, D.C. 20224

TAX EXEMPT AND
GOVERMMENT ENTITIES

DIVISIEN SEP 91 zﬂ[]g

SETEFP LA TY

Uniform Issue List Nos. 401.06-00, 401.08-00, 417.00-00

Legend:
Company A
Company B
State X
Dear:

This is in response to a letter dated August 12, 2005, submitted on your behalf by
your authorized representatives, in which you request a letter ruling conceming the
effect under sections 401{a)(8}, 401{a¥11), and 417 of the Internal Revenue Code {the
“Code™}, arising in connection with a proposed transaction in which variable annuity
contracts witl be issued to, and distributed frem, defined contribution plans described in
section 401{a) of the Cade.

The following facts and representations have been submitted under penalty of
perjury in support of tha ruling request:

Company A is a stock life insurance company organized and operated under the
laws of State X. Company A is a wholly owned subsidiary of Company B. Company A
represents that it is a life insurance company as defined by section 816(a) of the Code,
and it joins with Company B in the filing of a consolidated Federal incomne tax retum,

Company A proposes to issue two types of non-qualified variable annuity
coniracts, a group variable annuity contract (the “Group Annuity”} and an individual
variable annuity contract {the “Individual Annuity”). Company A intends to Issue the
Group Annuity to defined contribution plans that are intended to satisfy the requirements
of section 401(a) of the Code. In each transaction, the plan will be named as the owner
of the Group Annuity. The Group Annuity will be used to offer plan participants an
annuity form of distribution (the “Annuity Distribution QOption”) among other optional
forms of distributions. A participant who elects the Annuity Distribution Option will then
allocate amounts among a fixed account option (the “Fixed Account”} and variable
investment options available under the Group Annuity. Company A will hold amounts
allocated to the Fixed Account in its general account, and such amounts will earn
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interest at a rate declared by Company A from time to time, subject to a guarantee of
principal and a minimum guaranteed interest rate. Company A will hold amounts
allocated to a variable investment option in an account that, pursuant to state law or
regulation, is segregated from Company A's general assat accounts (the “Separate

Account™).

The Separate Account will ba divided into Variable Sub-Accounts. The Variable
Sub-Accounts available under each Group Annuity will correspond to the muteal funds
otharwise available as investment options under the plan. Distributions from the Group
Annuity will be paid to the plan as the owner of the Group Annuity. The plan in tum will
make distributions to the participants who have elected the Annuity Distribution Option.
Distributions will commence after the participant's allocation of the amounts to the
Annuity Distribution Option, and wilf be calculated based upon the allocations that the
participant made under the Group Annuity.

The Group Annuity generally provides a stream of income payments to be made
over the lifetime of an individual or the joint lifetimes of an individual and a designated
beneficiary (the “Periodic Income Payments™) through two phases, the Phase | period
and the Phase Il pariod.

The Phase | period begins on the valuation date on which the first Periodic
Income Paymant (the “Initial Periodic Income Payment"} is calculated, and ends on the
date that the Phase Il period begins. The duration of the Phase 1 period is selected by
the participant at the time the Annuity Distribution Option is elected, and can be as short
as 5 years or as long as the Company A-determinad maximum pericd. During the
Phase | period the participant may (1) direct Company A to start or stop Pericdic
Income Payments at any time, (2) pay additional premiums for the Group Annulty by
allccating additional portions of his or her account balance under the plan to the Group
Annuity, (3) request a partial lump-sum withdrawal from the Group Annuity, {4)
surrender the Group Annuity for its surrender value, or {5) change the joint annultant,
the Assumed Intarest Rate (“"AIR"), or the annulty distribution option. Once the Phase |
period ends, the participant no longer has the ability to direct Company A to start or stop
the Periodic Income Payments, make additional contributions to the Group Annuity or
access the surrender value via partial withdrawal or full surender.

The participant may alter the length of the Phase | period effective as of the next
periodic income commencement date anniversary (the date on which the first pariodic
incomea payment under the Group Annuity is calculated). Any such change must be
made prior to the expiration of the Phase | period and may not cause the Phase | period
to be extended beyond the Company A-determined maximum period. Following a
changse, the pericdic income payments will be adjusted accordingly by decreasing
payments if the Phase | period is lengthened and increasing paymeants if the Phase |
period is shortened.

The Initial Periodic income Payment is the product of the Contract's Account
Value and an annuity factor. The Account Value during the Phase | period is the sum of
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the values of the Variable Sub-Accounts and of the Fixed Account attributable to the
Contract. In determining the Account Value on any Valuation Date, the Account Value
oh the preceding date is increased (or decreased) by the net investment gains (or
losses) of the Variable Sub-Accounts and by the interest credited to the Fixed Account.
It also is reduced by any Periodic Income Payments made after the preceding date, and
adjusted as appropriate to reflect an exercise of the pariicipant's rights during the Phase
| period.

The annuity facicr is based upon the age and sex of the participant {or ages and
sexes of the participant and joint annuitant, if any) as well as the participant selection of
{1) an AIR used to determine the amount of the Perodic income Payments, (2) the
frequency at which such payments will be made, and (3) the length of Phase | period.
Each subsequent Periodlc Income Payment generally is calculated in the same manner
as the initial periodic payment. The initial AIR is selected by the participant at the time
the Annuity Distribution Option is elected, and may range from 3 percent to 6 percent.
The AIR may be changed by the participant prior to the start of the Phase || period.

The Group Annuity generally provides for a payment upon the death of the
participant during the Phase | period equal to the Account Value of the Group Annuity.
The beneficiary has the right to elect {o receive the Account Value in the form of a single
sumn distribution or in the form of a variety of life annuities, provided that any such
annuity must satisfy the requirements of section 4061{aX9) of the Code.

Following the conclusion of the Phase | period, Periodic Income Payments
continue througheut the Phase I period. Periodic Income Payments during the Phase |l
period are life contingent annuity payments (in contrast to Periodic Income Payments
during the Phase | period, which are generally treated as withdrawals against the
Account Value} and the participant no longer has any of the rights outlined above during
the Phase | period.

Buring the Phase Il period, Periodic Income Payments that are based upon tha
Variable Sub-Accounts are calcutated using an “annuity unit” methodology and those
that are based upon the Fixed Account are cafculated using an actuarially eqguivalent
methodology. Both types of payments reflect the actual net investment retums and
actual interest crediting rates in relation to the AIR. The amount of each Periodic
income Payment may be increased or decreased based on investment retum, but
payments cannot eéxhaust the value of the Group Annuity and will continue for the life of
the participant or the joint lives of the participant and a designated beneficiary.

The portion of the Periodic Income Payments during the Phase Il period that is
based upon the Variablae Account, and the portion that is based upon the Fixed Account
are determined using the account value allocated to the Varable Sub-Accounts and
Fixed Account respectively, as of the last Valuation Date of the Phase | pericd. With
regard to payments based upen the Variable Account, the number of annuity units per
payment per Variable Sub-Account is determined by dividing the portion of the Group
Annuity’s Account Value atiributable to each Variable Sub-Account as of the last
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Valuation Date of the Phase | period by a revised annuity factor, with that result being
divided by the annuity unit value for the respective Variable Sub-Account as of the last

Valuation Date of the Phase | period,

The Group Annuity provides for continued payment in the form elected by the
participant upon the death of the participant during the Phase || pariod, provided such
payments satisfy the minimum distribution requirements of section 401(aX9) of the
Code. Additionally, the Group Annuity includes death benefit options that may be
elected by the participant, subject to the limitations of sectien 401{a)(9) of the Code and
the incidental benefit requirement.

Company A expacts that the Group Annuity may be used by some plans to pay a
qualified joint and survivor annuity during the Phase 1l period. Because the Group
Annuity is a variabla annuity contract during the Phase |l period, the Group Annuilty
provides that payments to the surviving spouse are based on a specified percentage of
the “annuity units” used to calculate payments during the joint lives of the participant
and the spouse rather than a specified percentage of the dollar amount that was
payable during that period.

With respect to the Individual Annuities, Company A intends to Issue the
Individual Annuities in situations where a plan that has been the owner of a Group
Annuity ceases to offer the Group Annuity as an investment and distribution option and
the plan wants or needs to preserve the investment or benefit option for participants. In
such cases, the participant will select the Annuity Distribution Option under the plan.
Company A will then issue an Individual Annuity to the plan, and the plan will distribute
the Individual Annuity to the participant who is then listed as the owner of the Individual
Annuity. The Individual Annuity will aperate in much the same manner as the Group
Annuity providing a fixed investment option and a number of variable investment options
that correspond to the investment options that were available under the plan to which
the Group Annuity was issued.

Company A represents: {a) that each of the Group Annuity and the Individual
Annuity constitutes an annuity contract under the law of each state or other jurisdiction
in which it will ba issued; (b} that the Group Annuity and the Individual Annuity will each
be regulated by the states as a deferred annuity contract during the Phase | period and
as an "annuitized” or payout annuity during the Phase Il periad; {c) that the Group
Annuity and the Individual Annuity constitute variable contracts within the meaning of
section 817(d) of the Code; {d) that each Group Annuity will be purchased under a plan
that satisfies the requirements of section 401(a); (e) that each Individual Annuity will be
purchased by a plan that satisfies the requirements of section 401(a) and wili then be
distributed to a participant in such plan; {f} that each Individual Annuity will satisfy the
requirements of sections 404(a)(2), including the requirements of sections 401{aX9),
401(a)(11), 411(d}6) and 401{a)(31) of the Code, and (g) that no additional federal tax
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- liability would have been incurred if a plan that purchases an Individual Annuity to
distribute to a participant instead paid amounts into a custodial account in an
arrangement that satisfied the requirements of section 403(b)(7)(A).

Based on these facts and representations, the following rulings are requested:

1. That required minimum distributions from the Group Annuity arnd from the
Individual Annuity will be determined under section 1.401{a)(8)-5 of the Treasury
Regulations (the “Regulations™} {i.e., under the individual account plan rules)
during the Phase | period and under section 1.401(a)(9)-6 of the Regulations
(i.e., the defined benefit plan rules) during the Phase [l period:

2. That & participant’s election to begin receiving Periodic Income Payments during
the Phass Il peried is an election of a life annuity for purposes of section
401(a}11). An election to receive Periodic Income Payments during the Phase |
period is not an election of a life annuity for purposes of section 401(aX11}); and

3. That the fact that annuity payrnents during the Phase Il pericd vary with
investment performance does not preclude such annulty payments from being
congidered payments under a qualified joint and survivor annuity described in
section 417 of the Code, provided that the payments would otherwise be
considered made under a qualified joint and survivor annuity.

You also requested rulings under sections 818(a) and 817{h) of the Code and
with regard to the application of Revenue Ruling 81-225, 1981-2 C.B. 12. These rulings
are being issued In a separate letter.

With respect to your first ruling request, section 401{a}(9) of the Code, in general,
sets forth the rules govering minimum required distributions from retiremsant plans
qualified within the meaning of Code section 401(a).

Section 401(a){9XA) of the Code provides, in general, that a trust will not
constitute a qualified trust unless the plan provides that the entire interest of each
employee {i) will be distributed to such employee not later than the required beglnning
date, or (ii) will be distributed, begirning not later than the required beginning date, in
accordance with regulations, over the life of such employee or over the lives of such
empioyee and a designated beneficiary (or over a period not extending beyond the life
expectancy of such employee or the life expectancy of such employee and a deslgnated
beneficiary).

Section 1.401(a)(9)-5, Q&A-1(a) of the Regulations sets forth the general rule
that if an employee’s accrued benefit is in the form of an individual account under a
defined contribution plan, the minimum amount required to be distributed for each
distribution calendar year is equal to the quotient obtained by dividing the account by
the applicable distribution period. However, the required minimurn distribution amount
will never exceed entire account balance an the date of distribution.
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Section 1.401(a)(9)5, Q&A-1{e} of the Regulations provides that a defined
contribution plan may satisfy the minimum distribution requirement by the purchase of
an annuity contract from an insurance company in accordance with the section
1.401(a)(9)-8, Q&A-4 with the employee's entire individual account.

Section 1.401(a)(9}-6, Q&A-4 of the Regulations provides that a plan will not fail
to satisfy Code section 401(a)(9) merely because distributions are made from an
annuity contract which is purchased with the employee’s benefit by the plan from an
insurance company, as long as the payments satisfy the requirernents of section

1.401{a)(9)-6.

Section 1.401{a)(9)-6, Q&A-12{a) of the Regulations provides, in relevant part,
that prior to the date that an annuity contract under an individual account plan is
annuilized, the interest of an employea or beneficiary under the contract is treated as an
individual account for purposes of section 401(a){9). Thus the required minimum
distribution for any year with respect to that interest is determined under section
1.401{a){9)-5 rather than section 1.401(aX9)-8.

Section 72(a) provides that gross incorne includes any amount received as an
annuity under an annuity, endowment or life insurance contract.

Section 72(e) provides rules for any amount received under an annulty contract
that is not received as an annuity.

Section 1.72-2(b)}2) of the Regulations provides that amounts generally are
considered "amounts received as an annuity” if {i) they are received on or after the
“annuity starting date”; {ii) they ara payable in periodic installments at regular intervals
over a period of more than one full yaar from the annuity starting date; and (iii) the total
of the amounts payable are determinable at the annuity starting date either directly from
the terms of the contract or indirectly by the use of either mortality tables or compound
interest computations, or both, in conjunciion with such term and in accordance with
sound actuarial theory.

Section 1.72-2(b}3) of the Reguiations provides in pertinent part that if amounts
are to ba received for a definite or determinable time {(whether for a period certain or for
a life or lives) under a contract which provides that the amount of the periodic payments
may vary in accordance with investment experience {as in certain profit-sharing plans),
cost of living indices, or similar fluctuating criteria, each such payritent received shall be
considered as an amount received as an annuity only to the extent that it does not
exceed the amount computed by dividing the investment in the contract, as adjusted for
any refund feature, by the number of peniodic payments anticipated during the time that
the periodic payments are to be made.

Section 1.72-4(b) of the Regulations defines the termn “annuity starting date” as
the first day of the first peried for which an amount is received as an annuity, which is
generally the later of the date upon which the obligations under the contract become
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fixed or that first day of the period (8.g. month, if payments are to ba made monthly)
which ends on the date of the first annuity payment.

Under the Regulations, the manner in which benefits paid under an annuity
contract must satisfy section 401{aX9) of the Code depends upon whether the annuity
contract has been annuitized. Prior to the date that an annuity contract under an
individual account plan is annuitized, the contract is treated as an individual account |
plan for purposes of section 401(a)}{9) and must satisfy the rules of section 1.401{a)(9%5
of the Regulations. After the annuity contract is annuitized, the contract must satisfy the
rules of section 1.401{a}9)-6 of the Regulations.

You have described the characteristics of the Group Annuity and the Individual
Annuity during both the Phase | period and the Phase |l Period. According 1o your
descrigtion, the amount and timing of payments during the Phase | period ramain within
the control of the participant and therefore do not fit the definition of amounts received
as an annuity set forth in section 1.72-2{b)(2). However, during the Phasa il period, the
timing and amounts of the distributions are fixed and satisfy the definition of amounts
received as an annuity.

In addition, you have represented that the Group Annuity and the Individual
Annuity will each be regulated by the states as a deferred annuity contract during the
Phase I period and as an “annuitized” or payout annuity during the Phase il period.
These descriptions and representations suggest that the distributions from either the
Group Annvuity or the Individual Annuity should be considered “annuitized™ at the
commencement of the Phase || period. Accordingly we conclude that for purposes of
satisfying the required minimum distribution regquirements of section 401(a)(3) of the
Code, the requireg minimum distributicns from the Group Annuity and from the
Individual Annuity will be determined under section 1.401{a)(9)-5 of the Regulations
during the Phase | pericd and under section 1.401{a)(9)-6 of the Regulations during the
Phase Il pericd.

With respect to yvour second ruling request, section 401(a){11XA) of the Code
provides that, in the case of a plan listed in subparagraph (B), except as provided in
section 417, a trust forming part of such plan shall not constitute a qualified trust under
this section unless — (1) in the case of a vested participant who does not die before the
annuity starting date, the accrued benefit payable to such participant is provided in the
form of a qualified joint and surviver annuity, and (i) in the case of a vested participant
who dies before the annuity starting date, and who has a surviving spouse, a qualified
preretirement survivor annuity is provided to the surviving spouse of such participant.

Section 401{a¥11)(B} provides that paragraph {11) shall apply to -

(i) any defined benefit plan,
(ii) any defined contribution plan which is subject to the funding standards of
section 412, and
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(il  any paricipant under any other defined contribution plan unless: (1} such plan
provides that the participant's nonforfeitable accrued benefit is payable in full
on the death of the participant, to the participant’s surviving spouse, (I1) such
participant does not elect a payment of benafits in the form of a life annuity,
and (HI) with respect to such participant, such ptan is not a direct or indirect
transferee (in a transfer after Decambear 31, 1984) of a plan which is
described in ciause (i) or (i} or to which this clause applied with respact to the
participant.

Section 417(a){1) of the Code provides that, a plan meets the requirements of
section 401(a)(11) only if under the plan, each participant may elect at any time during
the applicable election period to waive the qualified jeint and survivor annuity form of
benefit or the qualified preretirement survivor annuity form of benefit {or both). It also
provides that a participant may revoke any such election at any time during the
applicable elacticn period. In addition, for plan years beginning after December 31,
2007, a participant who elects a waiver may elect a qualified optional survivor annuity at
any time during the applicable election period. A plan also must meet the spousal
consent requirements of paragraphs (2) and {4), and the written notice requirement of
paragraph (3}.

Section 417{a)(6} provides that the applicable elsction period for purposes of
section 417{(a) is the 180-day period ending on the annuity starting date with respect to
a qualified joint and survivor annuity, and the period beginning on the first day of the
plan year in which the participant attains age 35 and ending on the participant's date of i
death with respect to a qualified preretirement survivor annuity. 5

Section 417{f} of the Code provides that for purposes of sections 401{a)11) and
417, the term “annuity starting date™ means {i} the first day of the first period for which
an amount is payable as an annuity, or (i} in the case of a benefR not payable in the
form of an annuity, tha first day on which all events have occurred which entitle the
participant to such benefit.

You have represented that Company A intends to issue each Group Annuity and
each Individual Annuity in connection with defined contribution plans that permit
participants to direct the investment of their account balances among a menu of
diversified investment options. Section 401{a}11) of the Code generally does not apply
to these plans except if the participant elects payment of benefits in the form of a life
annuity. You have represented that when a participant elects the Annuity Distribution
Option there is an initial period known as the Phase | pariod during which the participant
has the right to (1) direct Company A to start or stop Periodic Income Payments at any
time, (2) pay additional premiums for the Group Annuity by allocating additional portions
of his or her account balance under the plan to the Group Annuity, (3) request a partial
lump-sum withdrawal from the Group Annuity, {4) surrender the Group Annuity for its
surrender value, or {5) change the joint annuitant, the AIR, or the annuity distribution
option. Once the Phase | period ends, the participant no longer has the ability to direct
Company A to start or stop the Periodic income Payments, make additional
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contributions to the Group Annuity or access the surrender value via partial withdrawal
or full surender. These rights are generally inconsistent with the election of a life

annuity,

In addition, you have reprasented that following the conclusion of the Phase |
period, Pericdic Income Payments continue throughout the Phase Il period. Periodic
Income Payments during the Phase |1 period are life contingent annuity payments in
contrast to Pericdic Income Payments during the Phase | peried, which are generally
treated as withdrawals against the Account Value. These characteristics are consistent
with the election of a life annuity.

As described above, a participant elects the Annuity Distribution Option prior to
the start of the Phase | period and does not necessarily make a subsequent election
prior to the baginning of the Phase 1] petiod. Under this scenario, the initial election of
the Annuity Distribution Option is an election to receive a future benefit in the form of a
life annuity, preceded by a distribution of a benefit not in the form of a life annuity.
Accordingly, we conclude that for purposes of determining when section 40t(a)(11} of
the Code applies t¢ a participant, the election of the Annuity Distribution Option, rathar
than the election to receive Periodic Income Payments during either the Phase | period
or the Phase It period, constitutes the election of payments in the form of a life annuity.
Thus, neither tha participant's election to begin receiving Periodic Income Payments
guring the Phase Il period nor the election to receive Periodic Income Payments during
the Phase | period alone is the election of a life annuity for pumoses of section
401{a){11) of the Code.

With respect to your third ruling request, section 417 of the Code sets forth o
certain notice and spousal consent requirements which must be met in connection with s
the minimum survivor annuity and spousal benefit requirements.

Section 417{b) defines the term “qualified joint and survivor annuity” as an
annuity {1} for the life of the participant with a survivor annuity for the life of the spouse
which is not less than 50 percant of {and is not greatar than 100 percent of) the amount
of the annuity which is payable during the joint lives of the participant and the spouse,
and (2} which is the actuarial equivalent of a single annuity for the life of the participant.
Such term alsc includes any annuity in a form having the effect of an annulty described
in the preceding sentance.

Section 1.401(a}11{b)(2} of the Regulations provides that the term “qualified joint
and survivor annuity” means an annuity for the life of the participant with a survivor
annuity for the life of his spouse which is neither (i) less than one-half of, nor (il) greater
than, the amount of the annuity payable during the joint fives of the participant and his
spouse. For purposes of the preceding sentence, amounts not normally taken into
account in determining the nomal retirement benefit or the eanly retiremment benefit may
be disregarded. The Regulations further provide that a qualified joint and survivor
annuity must be at least the actuarial equivalent of the normal form of life annuity or, if
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greater, of any optional form of life annuity offered under the plan. Equivalence may be
determined, on the basis of consistently applied reasonable actuarial factors, for each
participant or for all participants or reasonable greupings of participants, if such
determination does not result in discrimination in favor of employaes who are officers,
sharehclders, or highly compensated.

You have represented that when the Group Annuity is used by a plan to pay a
qualified joint and survivor annuity during the Phase |l period, the payments to the
surviving spouse will be based on a specified percentage of the “annuity units” used to
calculate payments during the joint lives of the participant and the spouse rather than a
specified percentage of the dollar amount that was payabie during that period. You
represent that this may rasult in payment to the surviving spouse of a dollar amount that
is either less than one-half of, or greater than, the dotlar amount of the annuity payabla
during the joint lives of the participant and the spousa. However, you also represent
that the payment to the surviving spouse will be based on not less than ong-half of, nor
more than the amount of annuity units that would be used to calculate the annuity
payable during the joint lives of the participant and the spouse. We agree that this
results in an annuity that has the effect of an annuity described in section 417(b} of the
Code. Accordingly, we conclude that the fact that annuity payments during the Phase Il
period vary with investment performance does not preclude such annuity payments
from being considered payments under a qualified joint and survivor annuity described
in secticn 417 of the Code, provided that the payments wuuld otherwise be considered
made under a qualified joint and survivor annuity.

No opinion is expressed as to the tax treatment of the transaction described
herein under the provisions of any other section of either the Code or regulatlons which
may be applicabla thereto.

This latter is directed only to the taxpayer who requested it. Section 8110(k)(3} of
the Code provides that it may not be used or cited as precedent.

Copies of this letter are being sent to your authorized representatives in
accordance with a powaer of attornay on file in this office.

If you wish to inquire about this ruling, please contact ***, 1.D. No. ***, at (202)
*** Please address all comespondence to SE:T:EP:RA:T4.

Sincerely yours,

i B il
¢~ Donzell H, Littlejohn, Manager
Employee Plans, Technical Group 4
Enclosures:
Deleted Copy of Ruling Letter
Notice of Intention to Disclose




